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Increases for National Minimum Wage
and National Living Wage

Elements of Salary Sacrifi ce 
Scheme to be sacrifi ced
Salary Sacrifi ce is an initiative 
enabling employees to swap part 
of their gross wages for non-cash 
benefi ts, such as cars, pension 
contributions, bicycle schemes, 
mobile phones, white goods and gym 
membership.

In doing this, the employee pays 
less tax and national insurance (NI) 
contributions and employers save on 
NI.

The Treasury thinks that growth of 
these schemes is costing too much in 
lost income tax and NI contributions. 
So in April 2017, part of the scheme 
is going to be cut. Mobile phones, 
gym memberships, school fees, 
accommodation and white goods 
will no longer be eligible under the 
scheme.

The Government is only scrapping 
relief on income tax and employer NI 
contributions relating to these items. 

Ultra-low emission cars, pensions 
savings and advice, childcare and 
the cycle-to-work scheme will still 
have the same full benefi ts of salary 
sacrifi ce after the changes (i.e. saving 
on employee tax, and NI contributions 
for employee and employer).

Employees will still be able to save on 
the NI payments they would otherwise 
make. 

However, it does make it less 
attractive for employers and 
employees. Any arrangements made 
before April 2017 will be protected 
until April 2018. Arrangements for 
cars, accommodation and school 
fees will be protected until April 2021. 

There is still time to enter into the 
current scheme, so long as this is 
done before the end of March 2017.

 � Salary Sacrifi ce  � Minimum/Living Wage

Normally the National Minimum Wage 
increases on 1st October each year 
however this year to tie in with the 
National Living Wage, the increase 
will take place from 1st April 2017. 

The new rates are as follows:

Remember to notify your employees 
of the change and update any terms 
and conditions of employment 
accordingly. 

If you require any advice regarding 
the national living wage or national 
minimum wage please our 
employment team.

Employee Group Hourly rate
Age 25 & over £7.50
Age 21 - 25 £7.05
Age 18 - 21 £5.60
Age 16 - 18 £4.05
Apprentices £3.50

 � The “Gig Economy”

&
more



“Gig economy”“Gig economy”
& the implications for 
employment law

The self-employed now represent 
1 in 6 of all workers in the UK with 
increasing numbers carrying out a 
variety of work for several businesses. 
This type of arrangement has been 
labelled the “gig economy”. 

Businesses are increasingly using 
various platforms (often online) 
to outsource tasks to a large pool 
of workers. People are engaged 
directly on temporary contracts to do 
separate tasks, and paid just for that 
task, rather than being employed by 
one employer. This business model 
can create savings and the trend to 
employ casual workers to provide 
services on a self-employed basis is 
likely to continue.

There has been great uncertainty 
about the employment status of this 
new type of worker and there have 
been several recent decisions about 
this issue from various sectors.

Taxi drivers working for the company 
Uber won a case in the Employment 
Tribunal. Uber argued that drivers 
were self-employed and that Uber 
was simply a technology platform 
connecting drivers with passengers. 
The Tribunal held that drivers were 
workers and not self-employed 
contractors. They were therefore 
entitled to the national minimum wage 
and holiday pay. Documentation 
provided by Uber did not refl ect the 
reality of the situation.

Cycle couriers engaged by Citysprint 
were also held to be workers and not 
self-employed by an Employment 
Tribunal. 

Individual couriers entered into an 
agreement to supply services, which 
stated there was no obligation to 
supply services and that they could 
provide a substitute. However, the 
Tribunal found the reality of the 
relationship between the parties was 
quite different.

Uniform was worn by the couriers and 
they were required to log into City 
Sprint’s tracking system when they 
were available for work. They were 
directed by a controller through radios 
and mobile phones. 

The Tribunal found that couriers had 
little autonomy to determine how their 
services were performed and that 
they were workers during the periods 
when they were logged into the 
Company’s tracking system.

A plumber recently won a legal battle 
against Pimlico plumbers with the 
Court of Appeal determining that he 
was a worker and not self-employed. 

In this case he was registered for VAT 
and payed tax on a self-employed 
basis. However, he worked solely 
for Pimlico Plumbers for six years. 
The court determined that as he was 
required to personally carry out the 
services and he was obliged to do a 
minimum number of hours, that he 
was not self-employed despite the 
agreement he had signed which said 
he was self-employed.

He was therefore entitled to basic 
worker’s rights such as the national 
minimum wage and paid holiday and 
he had the right to bring a disability 
discrimination claim.

The Master of the Rolls said “This 
case puts a spotlight on a business 
model under which operatives are 
intended to appear to clients of the 
business as working for the business, 
but at the same the business itself 
seeks to maintain that…. there is a 
legal relationship of …independent 
contractor rather than employer and 
employee or worker” 
The case is likely to set a precedent 
for employment status.

The Government recognises the 
issue of the “gig economy”, so 
has published an Employment 
Status Review. This details the 
current employment status system, 
considers the position of some 
typical workers and looks at possible 
reforms - but does not make any 
recommendations in this fi eld.
The Offi ce of Tax Simplifi cation 
has also published a focus paper 
exploring tax implications for the gig 
economy.

If you engage consultants or other 
self-employed contractors, you 
should consider the true nature of the 
engagement in order to understand 
whether these individuals are entitled 
to statutory payments (national 
minimum wage, sick pay etc.) An 
Employment Tribunal will look at the 
facts of specifi c cases rather than the 
label applied by the business to the 
individual engaged. If your business 
engages these types of individuals, 
your must have suitable contracts in 
place and know which employment 
or workers’ rights that could arise.
Now is a good time for such 
arrangements to be reviewed and 
this is an area where we can assist.



Changes ahead 
for Tribunal Fees

The Government undertook a 
review of the Tribunal fees that were 
introduced in July 2013 following 
litigation that has occurred because of 
their introduction.

The unions have strongly opposed the 
introduction and there is many that 
feel the fees are a bar to employees 
making a claim. Employers have 
generally accepted the fees in 
a positive way as the number of 
Employment Tribunal claims being 
made has dramatically reduced.

A long awaited report: ‘Review 
of the introduction of fees in the 
Employment Tribunal”, has recently 
been published by the Government, 
and includes consultation on reform 
proposals.

The document in summary concludes 
that the original objectives have 
largely been met. Whilst there is 
evidence supporting the fact that 
the introduction of Employment 
Tribunal fees has discouraged people 
from bringing a claim, there is no 
conclusive evidence showing that the 
introduction of fees has prevented 
people from making a claim.

The report has highlighted some 
areas of concern and it is clear that 
the Government cannot ignore these 
concerns and as such they have 
decided to take action in this regard.

The proposal is that the concerns will 
be addressed through the extension 
of the fees remission scheme. This 
is the scheme that means the fees 
are waived for some people, this is 
currently those in receipt of certain 
benefi ts and on very low incomes. 

In addition to this the Government 
has also announced that there will 
be an immediate exemption from the 
fees where the proceedings are for 
recovery from the national insurance 
fund. This is typically claims for 
redundancy payments or protective 
awards where the employer is 
insolvent.

The current consultation will close on 
14th March 2017.

As a whole it appears fees are here to 
stay and that they are very unlikely to 
be abolished in their entirety as some 
had hoped may happen.



In a recent case, the Employment 
Appeal Tribunal (EAT) upheld an 
Employment Tribunal’s decision that 
a dismissal was fair, even though the 
employer’s decision to dismiss was 
influenced by expired warnings on the 
employee’s personnel file.

The facts of the case 
(Stratford v Auto Trail VR Limited) 
Mr Stratford had been employed by 
Auto Trail for 13 years. He had an 
appalling disciplinary record with 17 
previous disciplinary warnings to his 
name. The last two warnings were 
final written warnings. These warnings 
had expired when he was seen on 
the shop floor using his mobile phone. 
This was strictly prohibited under the 
Company’s policies.

At the disciplinary hearing, the 
disciplinary manager decided that 
the incident did not amount to gross 
misconduct, but instead warranted a 
final written warning. Nevertheless, 
the manager decided to dismiss Mr 
Stratford.

When he was dismissed, the 
manager informed him that despite 
his long history of warnings and the 
fact that he had been given every 
chance to change it appeared that 
he was unwilling or unable to do so. 
The manager then dismissed him with 
notice. 

Mr Stratford subsequently brought 
unfair dismissal proceedings, arguing 
that the manager should not have 
considered his lapsed disciplinary 
warnings.

The decision of the Employment 
Tribunal
The claim for unfair dismissal was 
rejected by the Employment Tribunal. 
It decided that although the usual 
practice was that the “slate was 
wiped clean”, once a disciplinary 
warning had expired, the employer 
was entitled to have regard to his 
overall disciplinary record as well as 
his attitude to discipline in general 
in deciding finally that “enough was 
enough”. Mr Stratford appealed to the 
EAT.

The decision of the Employment 
Appeal Tribunal
Mr Stratford’s appeal was dismissed. 
It considered that the fact of the 
previous misconduct and the expiry 
of the previous final written warning 
were relevant factors to consider 
when assessing whether or not 
Auto Trail had acted reasonably in 
dismissing him.

Comment on the decision
The decision of the EAT is somewhat 
surprising in light of previous cases 
on the question of expired warnings.

In an earlier case called Airbus Ltd v 
Webb which had been heard in 2008, 
the Court of Appeal had decided that 
an employer could take into account 
previous similar conduct even when 
a warning had expired. 

However, in that case, the 
misconduct had been in itself gross 
misconduct, meriting summary 
dismissal whereas in this more 
recent case the conduct in question 
didn’t amount to gross misconduct.

The EAT had clearly taken into 
account the employee’s poor 
disciplinary record and the 
employer’s conclusion that it was 
unlikely that he was going to change 
his attitude to disciplinary matters in 
the future.

Employers should therefore still 
exercise caution before dismissing 
in reliance on a disciplinary warning 
which has expired. 

The general principle still remains 
that expired warnings should not 
be taken into account. It may only 
be permissible in exceptional 
circumstances, for instance where an 
employee seems repeatedly unable 
to maintain a clear disciplinary record 
over a long period of time.

Expired disciplinary warnings:  
Can they be taken into account in subsequent disciplinary 
proceedings when deciding an appropriate penalty? 



Gender Pay 
Gap Reporting

Do you employ more than 250 
employees?

If so then you must comply with the 
new legislation which comes into 
force on 1st April 2017.

ACAS have helpfully prepared new 
guidance which can be found on their 
website relating to the new reporting 
requirements.

With effect from 1st April 2017 you 
must publish statutory calculations 
every year showing how large the pay 
gap is between your male and female 
employees. These results must be 
published on your own website and 
also on a Government site, meaning 
the results are in the public domain.

The Regulations relating to private 
and voluntary sector organisations 
have now been published and it 
means that employers in these 
sectors who must comply will have 
12 months in which to publish the 
information.

The rules in summary mean that: 

• In any year where your head 
count is greater than 250 you 
must comply with the regulations

• Workers are included in the 
defi nition of employee as well as 
some self-employed people

• The requirements are different to 
carrying out an equal pay audit. 

• There are 6 calculations that 
must be carried out and the 
results must be published on the 
company’s and the Government’s 
websites within 12 months. 

• Employers do have the option 
to include a narrative with the 
published calculations. This would 
normally include the reasons for 
the results and an explanation 
by the company what actions are 
being taken by them to try and 
reduce or eliminate the gender 
pay gap that has been reported.

If you require further information 
about the requirements of the 
Regulations and need assistance in 
complying and understanding the 
6 calculations please speak with 
Amy Hallam or Glenn Jaques in the 
Employment Law Team.



Whistle-blowing: 
What is “In the public interest”Has your prospective 

employee made a previous 
Employment Tribunal claim?

You can now fi nd out. 

The Ministry of Justice has launched 
a new website of Employment 
Tribunal decisions which means that 
employers can now check whether 
or not a prospective employees has 
made a claim against a previous 
employer.
 
Whilst this is not the purpose of the 
Ministry of Justice decision to put 
Employment Tribunal Judgments 
online, this is certainly something that 
the new online service can be used 
for. It also means that as an employer, 
if there are any adverse fi ndings 
against you in an Employment 
Tribunal, you may now fi nd these 
popping up in Google and other 
search engine search results.

There are currently a limited number 
of Judgments on the website but 
as time goes on, this number will 
increase. 

gov.uk/employment-tribunal-decisions



The EU General Data Protection 
Regulations (GDPR) will apply to 
all EU companies and whilst it does 
not come into force until May 2018, 
given the extent of the changes 
being introduced, it is something that 
employers need to be looking at as a 
high priority in 2017. 

Although this is EU legislation, the 
Government has confirmed that the 
UK will be implementing changes 
because the UK will not have exited 
the EU before May 2018.

Under current data protection 
legislation, employers are required to 
provide employees and job applicants 
with a privacy note setting out certain 
information, but more details will need 
to be supplied under GDPR, such as:

• How long the data will be used for.

• If the data will be transferred to 
other countries.

• Information on how to make a 
subject access request.

• Information on the right to have 
personal data deleted or rectified in 
certain instances.

In addition, employee consent is 
currently a justification for processing 
personal data.

This has been criticised because 
there is doubt as to whether 
such consent is freely given in an 
employee/ employer relationship 
(given the perceived imbalance of 
bargaining positions).

Under GDPR, there will be certain 
requirements that have to be met for 
obtaining consent and employees 
must be able to withdraw such 
consent at any time. 

This will mean that employers should 
look to rely on one of the legal 
grounds to process personal data, 
rather than simply relying on consent 
to justify processing so that they don’t 
fall foul of the new regulations.

Where there has been a breach of 
GDPR (irrespective of the reason), 
the employer will need to make a 
report to the data protection authority 
within 72 hours of the breach. 

Where the breach imposes a high 
risk to the rights of individuals, those 
individuals will need to be notified.

The changes will mean employers 
will have to audit the way in which 
they collect and process personal 
data and the justification of the 
same and create or amend policies 
and processes on privacy notices, 
data breach responses and subject 
access requests to ensure that they 
are compliant before May 2018.

Organisations who are not compliant 
by May 2018 risk fines of up to 
20 million euros or 4% of annual 
worldwide turnover, whichever is 
higher.

General Data 
Protection Regulations



Amy Hallam
t: 01246 564012
m: 07909233056
e: amy.hallam@brmlaw.co.uk

Glenn Jaques
t: 01246 564002
e: glenn.jaques@brmlaw.co.uk

Shelley Whyman
t: 01246 564035
e: shelley.whyman@brmlaw.co.uk

Neil Brown
t: 01246 560596
e: neil.brown@brmlaw.co.uk

For more help and information on anything discussed in this newsletter, 
please contact our Employment Law Team

• 13 June 2017 
HR Forum (in conjunction with East Mids 
Chamber)  Venue TBC

• 21 September 2017
HR Forum (in conjunction with East Mids 
Chamber)  Venue TBC

Please email events@brmlaw.co.uk to book 
your place or request more information.

Dates for your diary

From 6th April 2017 the rates will be:

• A week’s pay - £489 (currently 
£479)

• Maximum compensatory award - 
£80,541 (currently £78,962)

• Maximum basic award/ 
statutory redundancy payment – 
£14,670.00
(currently £14,370)

It is important to note that if you 
currently have any employees under 
notice of redundancy that will take 
effect after 6th April 2017 the new 
rates will apply to the calculation of 
their statutory redundancy payment.

Employment Rights 
(Increase of Limits) Order

Can gross negligence 
amount to 
gross misconduct?

A recent case held that it can.

Mr Adesokan was employed by 
Sainsbury’s for 26 years and a 
Regional Operations Manager, 
responsible for twenty stores. He 
became aware that an HR Manager 
had sent out an email which aimed 
to interfere with an important 
management consultation exercise.

Although Mr Adesokan was aware of 
the email, he did not do anything to 
get the offending email withdrawn or 
remedy the situation. At a disciplinary 
hearing Sainsbury’s decided that his 
failure to act was gross negligence 
on his part and ”tantamount to gross 
misconduct”. He was dismissed 
without notice by Sainsbury’s.

Mr Adesokon sued Sainsbury’s in the 
High Court for breach of contract. 
The High Court held that, although 
Mr Adesokon’s failure to act was 
not deliberate, it was considered 
that his negligence was so serious 
that it resulted in a “loss of trust and 
confi dence”. This was suffi cient to 
justify dismissal. He lost his case on 
appeal as well. 

The Court of Appeal decided that any 
decision on what amounts to gross 
misconduct will always turn on the 
specifi c facts of the case. The court 
said that courts should not easily fi nd 
that a mere failure to act amounted 
to gross misconduct .However, given 
Mr Adesokan’s senior position in the 
company, Sainsbury’s was justifi ed in 
dismissing him.

The Employment Rights (Increase of 
Limits) Order 2017, has been issued 
which contains the new rates for the 
maximum amount of one week’s 
pay which is relevant for calculating 
redundancy payments and certain 
awards in the Employment Tribunal. 

The new rates will apply to any 
dismissal including redundancy that 
takes place after 6th April 2017. 

This means the maximum 
compensatory award in the 
Employment Tribunal will now 
exceed £80,000, unless the claim is 
for something without a maximum 
compensatory award, (e.g. 
discrimination, whistle-blowing).


